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be forwarded to the SJA or legal ad-
viser of the next higher headquarters. 

§ 516.17 SJA or legal adviser proce-
dures. 

(a) Immediate notice to HQDA. When 
an SJA or legal adviser learns of litiga-
tion in which the United States has an 
interest, and it appears that HQDA is 
not aware of the action, the SJA or 
legal adviser will telephonically notify 
the responsible HQDA office. (See 
§ 516.15(c)). Immediate notice is par-
ticularly important when litigation in-
volves one of the following: a lawsuit 
against an employee in his individual 
capacity; a motion for a temporary re-
straining order or preliminary injunc-
tion; a habeas corpus proceeding; a ju-
dicial or administrative proceeding in-
volving less than 60 days to file an an-
swer; and, actions with possible Con-
gressional, Secretarial, or Army Staff 
interest. For legal proceedings insti-
tuted in foreign tribunals, the SJA or 
legal adviser will also notify the major 
overseas commander concerned and the 
appropriate U.S. Embassy or Legation. 
A telephonic report to HQDA should in-
clude the following: 

(1) Title or style of the proceeding. 
(2) Full names and addresses of the 

parties. 
(3) Tribunal in which the action is 

filed, date filed, docket number, when 
and on whom service of process was 
made, and date by which pleading or 
response is required. 

(4) Nature of the action, amount 
claimed or relief sought. 

(5) Reasons for immediate action. 
(b) Transmission of process, pleadings, 

and related papers. Unless instructed 
otherwise by HQDA, the SJA or legal 
adviser will FAX or mail HQDA a copy 
of all process, pleadings, and related 
papers. Use of express mail or over-
night delivery service is authorized. 

(c) Notice to U.S. Attorney. If the legal 
proceeding is instituted in the United 
States, the SJA or legal adviser, unless 
instructed otherwise by HQDA, will no-
tify the appropriate U.S. Attorney and 
render assistance as required. 

§ 516.18 Litigation alleging individual 
liability. 

See subpart D for procedures to fol-
low when DA personnel, as a result of 

performance of official duties, are ei-
ther sued in their individual capacities 
or face criminal charges. 

§ 516.19 Injunctive relief. 
(a) General. Plaintiffs may attempt to 

force government action or restraint in 
important operational matters or pend-
ing personnel actions through motions 
for temporary restraining orders (TRO) 
or preliminary injunctions (PI). Be-
cause these actions can quickly impede 
military functions, immediate and de-
cisive action must be taken. 

(b) Notification to HQDA and U.S. At-
torney. The SJA or legal adviser will 
immediately notify Litigation Division 
or other appropriate office at HQDA 
when a motion for TRO or PI has been, 
or is about to be, filed. The SJA or 
legal adviser will also notify the re-
sponsible U.S. Attorney. 

(c) Actions by SJA or legal adviser. The 
SJA or legal adviser will assist the 
DOJ or DA attorney responsible for the 
litigation. Installation attorneys or 
support personnel should begin accu-
mulating relevant documentary evi-
dence and identifying witnesses. If re-
quested, installation attorneys will 
prepare a legal memorandum con-
cerning the motion, giving particular 
attention to the following issues rel-
evant to a court granting injunctive re-
lief: 

(1) Plaintiff’s likelihood of success on 
the merits. 

(2) Whether plaintiff will be irrep-
arably harmed if injunctive relief is 
not granted. 

(3) Harm to defendant and other par-
ties if injunctive relief is granted. 

(4) The public interest. 

§ 516.20 Habeas Corpus. 
(a) General. A soldier may file a writ 

of habeas corpus to challenge his con-
tinued custody (usually in a post court- 
martial situation) or retention in the 
Army. As is the case with injunctive 
relief in the preceding paragraph, in-
stallation SJAs and legal advisers 
must take immediate action. 

(b) Notification to Litigation Division 
and U.S. Attorney. The SJA or legal ad-
viser will notify Litigation Division 
and the responsible U.S. Attorney’s Of-
fice immediately upon learning that a 
petition for writ of habeas corpus has 
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been filed. All relevant documentary 
evidence supporting the challenged ac-
tion should be assembled immediately. 

(c) Procedures in habeas corpus. Upon 
the filing of a petition for a writ of ha-
beas corpus, the court will dismiss the 
petition, issue the writ, or order the re-
spondent to show cause why it should 
not be granted. If a writ or order to 
show cause is issued, the SJA or legal 
adviser should be prepared to assist the 
responsible Litigation Division or DOJ 
attorney in preparing a return and an-
swer. If so directed, the SJA will also 
prepare a memorandum of points and 
authorities to accompany the return 
and answer. The government’s response 
should cover the following: whether the 
Army has custody of petitioner; wheth-
er respondent and petitioner are within 
the judicial district; and, whether ap-
pellate or administrative remedies 
have been exhausted. 

(d) Writs or orders issued by state 
courts. No state court, after being judi-
cially informed that a petitioner is in 
custody under the authority of the 
United States, should interfere with 
that custody or require that petitioner 
be brought before the state court. A de-
serter, apprehended by any civil officer 
having authority to apprehend offend-
ers under the laws of the United States 
or of any state, district, territory, or 
possession of the United States, is in 
custody by authority of the United 
States. If a writ of habeas corpus is 
issued by a state court, the SJA or 
legal adviser will seek guidance from 
Litigation Division. 

(e) Foreign court orders. A foreign 
court should not inquire into the legal-
ity of restraint of a person held by U.S. 
military authority. If a foreign court 
issues any process in the nature of a 
writ of habeas corpus, the SJA or legal 
adviser will immediately report the 
matter to the appropriate U.S. forces 
commander and to Litigation Division. 

§ 516.21 Litigation against government 
contractors. 

(a) General. A contract might require 
that the government reimburse a con-
tractor (or subcontractor) for adverse 
judgments or litigation expenses. Un-
less a contractor or subcontractor fac-
ing a lawsuit requests representation 
by DOJ, the Army presumes the con-

tractor will obtain private counsel to 
defend the case. If the contract so al-
lows, however, the contractor may re-
quest and HQDA may recommend that 
DOJ represent the contractor if it is in 
the best interests of the United States. 

(b) Actions by SJA or legal adviser. If a 
contractor or subcontractor faces liti-
gation and the underlying contract 
with the government requires reim-
bursement for adverse judgments or 
costs of the litigation, the SJA or legal 
adviser, through the contracting offi-
cer, should determine if the contractor 
desires representation by DOJ. If so, 
the contractor or authorized agent will 
sign a request for representation. (See 
figure D–3, appendix G, of this part.) 
The SJA or legal adviser will deter-
mine whether, in his opinion, represen-
tation by DOJ should be granted. He 
will prepare a memorandum to support 
his recommendation, especially con-
cerning any issue regarding the govern-
ment’s obligation to reimburse the 
contractor under the contract. The 
SJA or legal adviser will forward his 
memorandum, along with the contrac-
tor’s request, to Litigation Division. 

(c) Actions by Litigation Division. The 
Chief, Litigation Division, will evalu-
ate the submission and decide if it is in 
the Army’s best interest that the re-
quest be granted. He will prepare a 
memorandum supporting his decision 
and send the packet to DOJ. The 
Chief’s decision constitutes the final 
DA position on the matter. If DOJ 
grants the contractor’s request, the 
Chief, Litigation Division, will ensure 
that the contractor is notified through 
the SJA or legal adviser and the con-
tracting officer. 

(d) Private Counsel. A contractor rep-
resented by DOJ may ask that private 
counsel assist the DOJ attorney in the 
litigation. The DOJ attorney will re-
main in control of the litigation, and 
the fees for private counsel will not be 
reimbursable except under unusual cir-
cumstances. The contractor must seek 
both DOJ and DA approval to employ 
private counsel when DOJ representa-
tion has been granted. Even if DOJ and 
DA grant authority to employ private 
counsel, the contracting officer will de-
termine whether a contractor will be 
reimbursed under the contract for pri-
vate counsel. 
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